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DISQUALIFICATION ON GROUND OF DEFECTION

CONSTITUTIONAL PROVISIONS

Atticle 190 Vacation of Seats-

(1)
)
3
(@)

(b)

4)

XXX XXXX XXXX XXXX
XXX XXXX XXXX XXXX
If a member of a House of the Legislature of a State-

Becomes Subjects to any of the disqualifications mentioned in [clause
(1) or clause (2) of Article 191] : or

XXX XXX KXXX XXXX
His seat shall thereupon become vacant:
XXX XXXX KXXX

XXX  XXXX  XXXX

Article 191-Disqualifications for membership-

(1
2)

XXX XXX XXXX

[A person shall be disqualified for being a member of the Legislative
Assembly or Legislative Council of the State if he is so disqualified
under the Tenth Schedule.]

XXX has not been printed because it is not compatible. (Relevant)

(1)

@)

Substituted by Section-2 of the Constitution (Fifty second Amendment)
Act, 1985.

Inserted by Section 3 of the above.
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"TENTH SCHEDULE"
[Articles 102 (2) and 191(2)]
PROVISIONS REGARDING DISQUALIFICATION ON GROUND OF
DEFECTION

1. Interpretation-- In this Schedule, unless the context otherwise requires,-

(@ "House" means either House of Parliament or the Legislative
Assembly or Legislative Council, as the case may be, either House of
the Legislature of a State;

(b) "Legislature party", in relation to a member of a House belonging
to any political party in accordance with the provisions of paragraph 2
or '[ ***] paragraph 4, means the group consisting of all the members
of that House for the time being belonging to that political party in
accordance with the said provisions;

(c) "original political party", in relation to a member of a House,
means the political party to which he/she belongs for the purposes of
sub-paragraph (1) of paragraph 2;

(d) "paragraph" means a paragraph of this Schedule.

2. Disqualification on ground of defection-- (1) Subject to the provisions of
’[paragraphs 4 and 5], a member of the House belonging to any political party shall
be disqualified for being a member of the House-

(@) if he has voluntarily given up his membership of such political
party; or

(b) if he votes or abstains from voting in such House contrary to any
direction issued by the political party to which he belongs or by any
person or authority authorized by it in this behalf, without obtaining,
in either case, the prior permission of such political party, person
or authority, and such voting or abstention has not been condoned by
such political party, person or authority within fifteen days from
the date of such voting or abstention.

Explanation- For the purposes of this sub-paragraph,-

(a) an elected member of a House shall be deemed to belong to the
political party, if any, by which he was set up as a candidate for
election as such member;

(b) anominated member of a House shall,-

(i) where he is a member of any political party on the date
of his nomination as such member, be deemed to belong to
such political party;

1 Word and figure "para 3 or" Omitted by the Constitution (Ninety-first
Amendment) Act, 2003, S.5 (w.e.f. 1-1-2004).

2. Word and figure "para 3" Omitted by the Constitution (Ninety-first
Amendment) Act, 2003, S.5 (w.e.f. 1-1-2004).
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(ii) in any other case, be deemed to belong to the political party of
which he becomes, or, as the case may be, first becomes, 2 member
before the expiry of six months from the date on which he takes his
seat after complying with the requirements of article 99 or article 188,
as the case may be,

(2) An elected member of a House who has been elected as such otherwise than
as a candidate set up by any political party shall be disqualified for being a member
of the House if he joins any political party after such election.

(3) A nominated member of a House shall be disqualified for being a member of
the House if he joins any political party after the expiry of six months from the date
on which he takes his seat after complying with the requirements of article 99 or
article 188, as the case may be,

(4) Notwithstanding anything contained in the foregoing provisions of this
paragraph, a person who, on the commencement of the Constitution (Fifty-second
Amendment) Act, 1985, is a member of a House (whether elected or nominated as
such) shall.-

@) where he was a member of a political party immediately before such
commencement, be deemed, for the purpose of sub-paragraph (1) of
this paragraph to have been elected as a member of such House as a
candidate set up by such political party;

(i) in any other case, be deemed to be an elected member of the House
who has been elected as such otherwise than as a candidate set up by
any political party for the purposes of sub-paragraph (2) of this
paragraph or, as the case may be, deemed to be a nominated member
of the House for the purposes of sub-paragraph (3) of this paragraph.

3.[* ***]3
4. Disqualification on ground of defection not to apply in case of merger-

(1) A member of a House shall not be disqualified under sub-paragraph
(1) of paragraph 2 where his original political party merges with
another political party and he claims that he and any other members of

his original political party-
(a) have become members of such other political party or, as the
case may be, of a new political party formed by such merger; or

3 Paragraph 3 omitted by the Constitution (Ninety-first Amendment) Act,
2003, S.5 (w.e.f. 1-1-2004).
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(b) have not accepted the merger and opted to function as a separate
group,and from the time of such merger, such other political party or
new political party or group, as the case may be, shall be deemed to be
the political party to which he belongs for the purposes of sub-
paragraph (1) of paragraph 2 and to be his original political party for
the purposes of this sub-paragraph.

(2) For the purposes of sub-paragraph(1) of this paragraph, the merger of the
original political party of a member of a House shall be deemed to have taken place,
if, and only if, not less than two-thirds of the members of the legislature party
concerned have agreed to such merger.

5. Exemption- Notwithstanding anything contained in this Schedule, a person
who has been elected to the office of the Speaker or the Deputy Speaker of the
House of the People or the Deputy Chairman of the Council of States or the
Chairman or the Deputy Chairman of the Legislative Council of a State or the
Speaker or the Deputy Speaker of the Legislative Assembly of a State, shall not be
disqualified under this Schedule-

(a)  if he, by reason of his election to such office, voluntarily gives up the
membership of the political party to which he belonged immediately
before such election and does not, so long as he continues to hold such
office thereafter, rejoin that political party or become a member of
another political party; or

(b) if he, having given up by reason of his election to such office his
membership of the political party to which he belonged immediately
before such election, rejoins such political party after he ceases to hold
such office.

6. Decision on questions as to disqualification on ground of defection-

(1) If any question arises as to whether a member of a House has become subject
to disqualification under this Schedule, the question shall be referred for the
decision of the Chairman or, as the case may be, the Speaker of such House and his
decision shall be final :

Provided that where the question which has arisen is as to whether the
Chairman or the Speaker of a House has become subject to such disqualification, the
question shall be referred for the decision of such member of the House whom the
House may elect in this behalf and his/her decision shall be final.

(2) All proceedings under sub-paragraph (1) of this paragraph in relation to any
question as to disqualification of a member of a House under this Schedule shall be
deemed to be proceedings in Parliament within the meaning of article 122 or, as the
case may be, proceedings in the Legislature of a State within the meaning of article
212.
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* 7. Bar of jurisdiction of courts-Notwithstanding anything in this Constitution,
no court shall have any jurisdiction in respect of any matter connected with the
disqualification of a member of a House under this Schedule.

8. Rules- (1) Subject to the provisions of sub-paragraph(2) of this paragraph, the
Chairman or the Speaker of a House may make rules for giving effect to the
provisions of this Schedule, and in particular, and without prejudice to the generality
of the foregoing, such rules may provide for-

(a) the maintenance of registers or other records as to the political parties,
to which different members of the House belong;

(b)  the report which the leader of a legislature party in relation to a
member of a House shall furnish with regard to any condonation of the
nature referred to in clause (b) of sub-paragraph (1) of paragraph 2 in
respect of such member, the time within which and the authority to
whom such report shall be furnished;

(¢) the reports which a political party shall furnish with regard to
admission to such political party of any members of the House and the
officer of the House to whom such reports shall be furnished; and

(d) the procedure for deciding any question referred to in sub-paragraph
(1) of paragraph 6 including the procedure for any inquiry which may
be made for the purpose of deciding such question.

(2) The rules made by the Chairman or the Speaker of a Ilouse under sub-
paragraph (1) of this paragraph shall be laid as soon as may be afier they are made
before the House for a total period of thirty days which may be comprised in one
session or in two or more successive sessions and shall take effect upon the expiry
of the said period of thirty days unless they are sooner approved with or without
modifications or disapproved by the House and where they are so approved, they
shall take effect on such approval in the form in which they were laid or in such
modified form, as the case may be, and where they are so disapproved, they shall be
of no effect.

(3) The Chairman or the Speaker of a House may, without prejudice to the
provisions of article 105 or, as the case may be, article 194, and to any other power
which he may have under this Constitution direct that any willful contravention by
any person of the rules made under this paragraph may be dealt within the same
manner as a breach of privilege of the House.

* Paragraph 7 declared invalid for want of ratification in accordance with the

proviso to clause (2) of article 368 as per majority opinion in Kikoto Hollohon v.
zachilhu and others (1992) 1 S.C.C. 309.
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THE MEMBERS OF JHARKHAND VIDHAN SABHA
(DISQUALIFICATION ON GROUND OF DEFECTION) RULES-2006

In exercise of the powers conferred by paragraph 8 of the Tenth Schedule to the
Constitution of India, The Speaker, Jharkhand Legislative Assembly, hereby makes
the following Rules, namely:-

1)~ Short tile :
These Rules may be called the Members of Jharkhand Legislative
Assembly (Disqualification on ground of Defection) Rules, 2006.

2)- Definitions: In these Rules, unless the context otherwise requires,-

(@)  "Bulletin" means the Bulletin of the Jharkhand Legislative Assembly;

(b) "Form" means a form appended to these rules;

(c) "Date of commencement", in relation to these rules, means the date on
which these rules take effect under sub-paragraph(2) of paragraph 8 of the tenth
schedule;

(d)  "House" means the Jharkhand Legislative Assembly;

(¢) "Leader", in relation to a Legislature Party, means a member of the
Party chosen by it as its leader and includes any other member of the Party
authorized by the Party to act, in the absence of the leader as, or discharge the
functions of the leader of Party for the purposes of these Rules;

()  "Member" means a member of Jharkhand Legislative Assembly.

(g) "Secretary" means the Secretary of Jharkhand Legislative Assembly
and includes any person for the time being performing the duties of the Secretary.

3. Information to be furnished by leader of a Legislature party -

(1)  the leader of each legislature party (other than a legislature party consisting

of only one member) shall, within thirty days after the first sitting of the house, or

where such legislature party is formed after the first sitting, within thirty days after
its formation, or, in either case within such further period as the Speaker may for
sufficient cause allow, furnish the following documents to the Speaker, namely:-

(@) a statement (in writing) containing the names of members of such
legislature party together with other particulars regarding such members
as in Form-I and the names and designations of the members of such
party who have been authorized by it for communicating with the = Speaker
for purposes of these rules;

(b) a copy of the rules and regulations (whether known as such or as
constitution or by any other name) of the political party concerned; and



@)

@)

6

@ W PueE @ d wE s em SR Mt (R R W
Tm § Iga 9w T Rl o A ¥ S s @), o't i@ fred
. IR fafemt #t w i |
et freht foures <@ ¥ dow @ e € oEl W WS W #1 veel 9w
Fom ¥ o A & ofm o1 ot v W e AR T W W
¥ & o ue ¥ 9 WH WU s # ade ¥ 0w & ofi s
o Rufr ¥ W ofifRed sy @ i os swy ww ' @
AYR T I I, onEd W W FEm-(1) % @vs (@) ¥ SfeerEd
dr fatrel @t w w9
W et faus @ @ den ¥, Nl dew @ W R, 36 T W, W
frm (1) & ey W fauee @ @ WM ¥ W @ @ E, AR
fourew 7@ Sq W@ B s T 2, TN e i sew @ 7 gls
wE
va wuft frdt PurEe <@ & 0T g0 W fEw-(1) & sl @ Rl wee
g} 39 FEm-(2) % g & T gEW ¥ F¢ uRedd g § @ e wen
30 7 & iR e Ui ofafed smafy & fier oo seaw waf@ o0&
% YR W W ¥, W W W uRadw w1 fafew gEw K@ oW o
o % v #t ade W e S W s ¥ 9 fEm-(1) ok

39 PREW-(2) ¥ U W TRel 9% W o & win FRw @ 3 ol @

WM fF 9r 3 fRE @ ety & ade & wh fRw ® 0

o feht Tt @ o1 P WHE, W USHfte @ g0 @ e g
W fifte witge et =afrg o wie g & ™ AR e & fawg
W oo g, SfFd A Wi @ g S Ww R fe weT @ waee
HE § A AAEE FW ¥ AR @A v, O e fowrw w@ @ v @ wel
T WY s @ w1, U, A W TH AW 6ee € @ u W,
Y TOEH w A EE A @ W D T3E R ® o WeU-2 & SR
eIy H g% GgfEd ST 5 U@ TAH e @ AeE ¥ R wH % R
W Torifes @, aftFd W Wikl Y oww fF § o W

TAHOT-- ot §e FT HaeH ¥ @ @ ol A SR @ 9% WA’ i

& fou g 6 W W @91 ¥ Aem ¥ fa@ W@

e B0 gEW anfk e Swn--

(1)

T TOF e T 3 Pl & oy B ® ade ¥ gd W A I
wWR Y W e 2, T e ¥ e R w o osmar @ s W)
sty & ofi format snfs smaw wie o ¥ % yeu-3 # fafred @
w faem @ik wmon wfed w0 oSS o



6

(c) Where such legislature party has any separate set of rules and

regulations (whether known as such or as constitution or by any other

name), also a copy of such rules and regulations.
(2) Where a legislature party consists of only one member, such member shall
furnish a copy of rules and regulations mentioned in clause (b) of the sub rules (1) to
the Speaker, within thirty days after the first sitting of the House or, where he has
become a Member of the House after the first sitting, within such further period as
the Speaker may for sufficient cause allow,
(3) Inthe event of any increase in the strength of a legislature party consisting of
only one member, the provisions of sub-rule(1) shall apply in relation to such
legislature party as if such legislature party had been formed on the first date on
~ which its strength increases.
(4)  Whenever any change takes place in the information furnished by the leader
of a legislature party under sub-rule (1) or by a member under sub-rule (2), he shall
within thirty days thereafter, or within such further period as the Speaker may for
sufficient cause allow, furnish in writing information to the Speaker with respect to
such change.
(5) In the case of the House in existence on the date of commencement of these
rules, the reference in sub-rule (1) and (2) to the date of the first sitting of the House
shall be construed as a reference to the date of commencement of these rules.
(6) Where a member belonging to any political party votes or abstains form
voting in the House contrary to any direction issued by such political party or by any
person or authority authorized by it in this behalf, without, obtaining, in either case,
the prior permission of such political party, person or authority, the leader of the
legislature party concerned or where such member is the leader or as the case may
be the sole member of such legislature party, such member shall, as soon as may be
after the expiry of fifteen days from the date of such voting or abstention, and in any
case within thirfy days-from the date of such voting or abstention, inform the
Speaker as in Form II whether such voting or abstention has or has not been
condoned by such political party, person or authority.

Explanation :- A member may be regarded as having abstained from voting
only when he, being entitled to vote, voluntarily refrained from voting.
4, Information etc., to be furnished by members,~ (1) Every member who
has taken his seat in the House before the date of commencement of these rules shall
furnish to the Secretary, within thirty days from such date or within such further
period as the Speaker may for sufficient cause allow, a statement of particulars and
declaration as in Form III.
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(2)  Every member who takes his seat in the House after the commencement of
these rules shall, before making and subscribing an oath or affirmation under Article
188 of the Constitution and taking his seat in the House, deposit with the Secretary,
his election certificate or, as the case may be, certified copy of notification
nominating him as a member and also furnish to the Secretary a statement of
particulars and declaration as in Form III.

Explanation :- For the purposes of this sub-rule, "Election Certificate"
means the certificate of election issued under the Representation of the people, Act,
1951 (43 of 1951) and the rules made there under:

(3) A summary of the information furnished by the members under this rule shall
be published in the Bulletin and if any discrepancy therein is pointed out to the
satisfaction of the Speaker, necessary corrigendum shall be published in the
Bulletin. _

(5) Register of information as to members:- (1) The Secretary shall maintain,
as in Form-IV, a register based on the information furnished under rules 3 and 4 in
relation to the members.

(2)  The information in respect of each member shall be recorded on a separate
page in the Register.

6. Reference to be by petitions :-

(1) The question of whether a member has become subject to a
disqualification under the 10" schedule shall be referred in relation to that member
by a petition made by '[anyone] in accordance with the provision of this rule. *[or
may also be done by the Speaker on suo moto basis].

(2) A petition in relation to a member may be made in writing to the Speaker by
any other member:

Provided that a petition in relation to the Speaker shall be addressed to the
Secretary.

(3)  The Secretary shall-

(a) as soon as may be after the receipt of a petition under proviso to sub-
rule (2) make a report in respect there of to the House; and

(b)  as soon as may be after the House has elected a member in pursuance
of the proviso to sub-paragraph (1) of paragraph 6 of the Tenth Schedule place the
petition before such member.

(4) Before making any petition in relation to any member, the petitioner shall
satisfy himself that there are reasonable grounds for believing that a question has
arisen as to whether such member has become subject to disqualification under the
Tenth Schedule.

1. By Notification no. 616, dated-25.03.2022 the Secretariat of the House inserted by
anyone.

2. By Notification no.616 of the Assembly Secretariat, dated-25.03.2022 the phrase
"or may also be done on the basis of suo moto by the Speaker'" omitted.
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(5) Every petition;-

(a) shall contain a concise statement of the material facts on which the
petition relies, and

(b) shall be accompamed by copies of the documentary evidence, if any,
on which the petitioner relies and where the petitioner relies on any information
furnished fo him by any person, a statement containing the names and addressed of
such persons and the gist of such information as furnished by each such person.
(6) Every petition shall be signed by the petitioner and verified in the manner
laid down in the Code of Civil Procedure, 1908 (5 of 1908), for the verification of
pleading.
(7) Every Annexure to the petition shall also be signed by the petitioner and
verified in the same manner as the petition.
7. Procedure- (1) On receipt of a petition under rule 6, the Speaker shall
consider whether the petition complies with the requirements of that rule,
(2)  If the petition does not comply with the requirements of rule 6, the Speaker
shall dismiss the petition and intimate the petitioner accordingly.
(3)  If the petition complies with the requirements of rule 6, the Speaker shall
cause copies of the petition and the annexures thereto to be forwarded,-
(@ to the member in relation to whom the petition has been made; and
(b)  where such member belongs to any legislature party and such petition has not
- been made by the leader thereof, also to such leader, and such member or leader
shall, within seven days of the receipt of such copies, or within such further period
as the Speaker may for sufficient cause allow, forward his comments in writing
thereon to the Speaker.
(4)  Afier considering the comments, if any, in relation to the petition, received
under sub-rule (3) within the period allowed (whether originally or on extension
under the sub-rule), the Speaker shall proceed to determine the question,
.(5) The Speaker shall, as soon as may be intimate the petitioner accordingly and
make an announcements with respect to reference in the House or, if the House is
not then in session cause the information as to the reference to be published in the
Bulletin,

(6) The Speaker shall proceed to determine the question as soon as followmg all
the procedure.

(7) The Speaker for proceeding to determine a question under sub-rule 4 shall
first examine the question and taking in view all the facts shall decide that matter is
made out for disqualification or not. The Speaker shall come to the conclusion that
the member has incurred disqualification under the tenth schedule of the constitution
only when that member has been given sufficient opportunity to present his case
either in person or if he desires through his advocate.
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(8)  The provisions of sub-rules (1) to (7) shall apply with respect to a petition in
relation to the Speaker as they apply with respect to a petition in relation to any
other member and for this purpose, reference to the Speaker in these sub-rules shall
be construed as including references to the member elected by the House under the
proviso to the sub-paragraph (1) of paragraph 6 of the Tenth Schedule.
(8) Decision on pétiﬁons- (1) At the conclusion of the consideration of the
petition, the Speaker or, as the case may be, the member elected under the proviso to
sub-paragraph (1) of paragraph 6 of the Tenth Schedule shall by order in writing-
(a) dismiss the petition, or :
()  declare that the member in relation to whom the petition has been made has
become subject to disqualification under the Tenth Schedule, and cause copies of
the order to be delivered or forwarded to the petitioner, the member in relation to
whom the petition has been made and to the leader of the legislature party, if any,
concerned. |
(2) BEvery decision declaring a member to have become subject to
disqualification under the Tenth Schedule shall be reported to the House forthwith if
the House is in session, and if the House is not in session, immediately afier the
House reassembles.
(3) Every decision referred to in sub-rule (1) shall be published in the Bulletin
and notified in the Official Gazette and copies of such decision forwarded by the
Secretary to the Election Commission of India and the Jharkhand Government.
(9) Directions as to detail working of these rules-- The Speaker may, from
time to time, issue such directions as he may consider necessary in regard to the
detailed working of these rules.
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FORM I

Name of the legislature party: Name of the corresponding political party:

S | Name of the Member | Father's/Husband's | Permanent Name of the

No. {in block letters) Name Address Constitnency from
, , which elected
1 2 i 3 4 5

Signature of the leader of the legislature Party
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FORM I

To

The Speaker,

Jharkhand Legislative Assembly.
Sir,

At the sitting of the House held on ................... (date) during voting on
.............................................. (subject-matter) '
SHEL coiocionmssimmanesnessysiimisessmysnes MLA (1. oo csisssaim s (name of
(Division NO...ueveeverveeeieisisinennns ), the member), MLA (Division No.
MEMbErof ....c.icivennnenne TR | R o L ). member of
(name of political party), and member ESSR ST IROUN 50 R P (name
O e T T T of political party), and leader of/sole
(name of legislature party) had voted/ MEMBEr Of .o usvnvisiiissseiiisas (name
abstained from voting. of legislature party) voted/abstained

from voting,

contrary to the direction iSSUEA BY ....oevuneeinieiiiie et e e e e
(person/authority/party) without obtaining the prior permission of the said
person/authority/party.
ZHOMAAIEN i cast b mmmem e s v e i the aforesaid matter
was considered BY........coovriieniiiiiiiiniiererre e (person/authority/party)

and the said voting/abstention was condoned/ was not condoned by him/it.

Your faithfully,

BPate: ...vvisissiosass (Signature)
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FORM I

Name of the member (in block letters)
Father's/Husband's name
Permanent Address .

. 4, Address

Date of election/nomination
Party affiliation as on- _
(i) date of election/nomination §

(i) on which date elected as a
Member of Jharkhand Legislative
Assembly

(iii) date of signing this form

DECLARATION

. that the information given above is true and correct.

In the event of any change in the information above, I undertake to inform
the Speaker immediately.

Date: Signature/thumb impression of Member




13
- UEY-—4
[RRed fam 5(1)]

wE W am oAt el v S ow FeeeAm e 9% g = fout
. (= ael #) w1 oW T filem =1, dag 2 o ®
T W AR 39 favrs
WA T TA F AW

1 2 . 3 4 5 6 7 8

I, FREvs faum-usn & SRy 9,
(Fe) amvwe,

Rave faum-gam,



13

FORM--4
[See Rule 5(1)]
Name of | Father's’ | Permanent | Ranchi Date of Name of | Nameof | Remarks
the husband's address address election/ political | legislature
Member name nomination | party to party to
(in block which he | which he
letters) belongs belongs
1 2 3 4 5 6 7 8

By order of the Speaker, Jharkhand Legislative Assembly

Sd/-

Secretary
Jharkhand Legislative Assembly, Ranchi

HoToHo I (THoTo) 2--300--16-5-2023 |
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